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lowing the whistle

We introduce to you the very first edition
of our quarterly newsletter The Whistle,
with the aim of getting all of us on the right track.

A whistle 1s a useful tool for referees to send
messages to players during the game, including
reminders, wamings and sanctions to ensure that

thev all adhere to the rules of the game. '
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Glossary

In this publication, the words and phrases commonly used refer the following:

B-BBEE

B-BBEE Act

Gener

etied by Minister in terms of section 9(1)

Minister Minister of Trade and Indusiry

The di Depariment of Trade and Indusiry

Entity Any measured entity, including comp corporation or trusl
Exempied Micro Enterprise
Cualifying Small Enterprise

MNational Development Plan
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Blowing
the Whistle

We introduce to yvou the very first edition of our quarterly
newsletter The Whistle, with the aim of gerting all of us on the
right track.

A whistle is a useful tool for referces 10 send messages to
players during the game, including reminders, warnings and
sanctions o ensure that they all adhere 1o the rules of the
game,

The different tones of the whistle signal the nature of the
message seni, with shoner quick sounds signaling a less
serious offence. The Whistle helps bring players back
on the right track. A much harder tone would signal a
more serious offence, which could lead 1o a red card
or penalty, or even both.

In communitics, a whisile is ofien used o aler
other community members of a criminal act. In the
workplace we often refer to blowing a whistle for
reporting cormption or fraud, in line with the law that
protects such whistle blowers.

We now know that at times black employees who are made
shareholders or directors, or black executives who are token
appointees find it difficult to come out and report; hence we are
creating a hotline for such anonymous tip-offs.

A whistle is a usefuul tool for referees to send messages to players during
ihe game, including reminders, warmings and sanctions fo ensure

that they all adhere to the rules of the game.

The Whistle aims to share information on the broad-based black
economic empowerment, our activities and evenis, aleris on
emerging bad trends and practices, recognize and share good
practices, and provide guidance on the application of the rules.

Contributions in The Whistle are done by officials with the aim
of enhancing the understanding of the B-BBEE Act and its
requirements. Case reporis, updates and statistics on our
activities are based on information we compile on a quarterly
basis.

This edition covers our establishment process, the genesis and
context of B-BBEE, fronting practices and flaws in verification
processes, as well as the contractual abuse found in the name of
empowerment, amongst other things,

We are establishing a permanent editorial commitlee (o focus on
The Whistle 1o advance our education, awareness and advocacy
siralegy. Your views in shaping The Whistle arc welcome,

We also look forward 1o hearing from yvou on the topics covered,

or suggested for lure editions, 1o assist us o improve the
content (o betler serve your needs and advance compliance,

Send your views 1o us on newsletieri@beccommission.gov.za

The

journey to
creating the
B-BBEE Referee

Two years afler the President signed the amendments to the
B-BBEE Act in 2013 one of its main features, the B-BBEE
Commission, still had not been established, with fronting
continuing to thrive.

Fronting arises out of manipulation of existing rules to create an
impression thal cconomic transfomation 15 happening, It is a
practice that undemmuines the objectives of B-BBEE. Without the
mechanism 1o detect, address and prevent fronting, the
objectives of B-BBEE are undenmined.

On 6 August 2015 the Minister of Trade and Industry, Dr Rob
Diavies, seconded Ms Zodwa Niuli, who is the Deputy Direclor
General for Consumer and Corporate Regulation, 1o starl selling
up the B-BBEE Commission, The process staried on |
Seplember 2015 with only the B-BBEE Act and the codes (o
auide,
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The Acting Commissioner immediately created a team of staff
members from the Consumer and Corporate Regulation Division
of the dti to assist with this process. Given that a long period had
lapsed since the B-BBEE Act was signed into law, the process
had to be accelerated, so there was no room for error.

The team, carefully selected from hardworking, commitied and
experienced officials, had to help deliver the B-BBEE
Commission in the shoriest possible time. Therefore, a project
that ordinarily takes 18 months was compressed into six months,
if you include December and January.

Ms Busi Ngwenya, Director for Sirategy and Special Projects,
Nontokorzo Nokhwali-Mboyi, the Director for Operational
Management, Thembakazi Dondashe, Project Manager,
Madidimalo Ramare, Executive Assistant, and Francina
Notoane, Advance Team Assistant, were assigned o this cam.,
For policy support, Mr Liso Steto, Acting Chiel Direclor for the
BEE Unil ol the dti, was co-opled o the tcam. The leam was later
joined by two IT support oflicials, Theto Modpadi and Thomis
Mavungu.

The process 1o establish an entity is guided by the National
Treasury preseripis, and this imformed the project plan. The lcam
worked around the clock with the aim of bringing the B-BBEE
Commission into operation by 4 April 2016,

The team monitored the implementation weekly through
meetings, and minuies circulaied for cach meeting. The Sicering
Commiltee was set up, furnished with monthly reporis, while the
Minister received quarterly written and oral brielings on
progress.

t became more of a personal commitment for the team io

make South Africa a betier place than just a task or job.
Although each team member had specific tasks, the team worked
on all aspects of the project plan. They were flexible and creative
enough to come up with ideas that made the project more
enjoyable and inspiring, despite the pressure of tight timelines.

The team did not take most of the December 2015 and January
2016 leave to ensure that the project is delivered on time. This
kind of dedication was indeed inspiring and commendable from
this team.

Speaking to the members of the team individually, this is what
they had 1o say about the joumney:

“Wow, it was fraught with excitement, joy,
frustration, anger but above all, a sense of
accomplishment. Excitement in starting something
new, with lots of lessons. Joy i being part of the
fearn of proneers led by o visionany, encreised and
inspired leadership. Frustration caused by infernal
stumbling blocks, unnecessary but not
imsurmoutable. Anger at the blatant abuse of black
people in the guise of B-BBEE. A sense of accom-
plistunent m delivering all that we set to do within
extremely tight timelines. Indeed one of the most
critical  projects ever underfaken by govermment,
and o resourced properly and given the regusile
support, this body could unblock transfonmation
bottlenecks ina big way!™ Busisiwe Ngwenya,
Director for Strategy and Special Projects

“Where do [ start? Quite an
interesting journey in that I was
exposed to so much as we had o
perform a lot of functions (some of which
we have never handled before). This kind of
moved us from our comblon zones and unleashed
Lalents and skills we never knew we possessed.
Challenges were expenienced with regards 1o umaround
times in processing decisions intermally as the establishment
period was compressed inlo a very shorl space of time, but the
team elflort made it possible 1o overcome those challenges. Tam
glad we came oul viclorious alier all i establishing this critical
body 1o accelerate cconomic translormation.” Nomokoso
Nokhwali-Mboyi, Direclor for Operations Managemendl,

Busisiwe Ng

“Criven the tight tmelings 1o sel up the B-BBEE Commission,
the journey was challenging while on the other hand it ¢reated an
opporiunity for personal development. For me as much as the
project was hectic, it was exciting as | have learned a lot from it,
stariing from developing an organizational sirategy, and il was
my first time 1o be involved in such an exercise. [t has improved
my communication and writing skills, Moreover it has helped me
to better understand the main objectives of B-BBEE and the
importance of economic inclusivity, an aspect [ never applied my
mind to before this project.” Thembakazi Dondashe, Project
Manager.

“Iwould say, a great opportunity for learing, 1 found the journey
as a learning curve when it comes to establishing a commission
of this nature from scraich. | also leamed a lot regarding
B-BBEE, an arca | had never been exposed to before. 1 am siill
learning even now, and can't help bui feel graieful and honoured
to have been a contributor to such an important structure of our
economy. Now | know this entity is long overdue!™ Francina
Notoane, Advanced Team Assistan

“I can write a book on this. It has been one of the most
mteresting and exciting tasks i my career. 1 leamt about
establishing an entity that is completely new from
nothing, with the highlight being to develop the B-BBEE
Conmnmussion strategy, organizaltional design and policies,
More importantly, keaming about B-BBEE and how it
should be applicd. The opportunity (o work m a feam gave
me the abulity o be more creative, (o think owtside the
bow, and to Jeam from others, T icel particelarly blessed fo
harve been selected o be part of this process. This
ccononry idecd needs lo be mnstonmed, and e
B-BBEE Commmission is now i place to facilitate the
acceleration of  such  transtommtion.”  Madidimalo
Ramare, Executive Assisfant
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“The process has
been encouraging and
rewarding, bearing in mind the
set objectives intended to be
achieved with the establishment of the
B-BBEE Commission. Further more, the
challenges encountered presented insight and
awareness which eventually lead 1o vital knowledge
and understanding of what and how the B-BBEE
Commission must achieve its mandate. For me personally |
am stimulated and encouraged to be part of this journey,
particularly because of the role and responsibilities that [ need to
perform from the 1CT perspective so the B-BBEE Commission
can effectively carry out its mandate.” Theto Modjadji,

ICT Business Analyst.

I joined the team last, but I think this jouney has been well
managed so far because under these difficult conditions where
there are already expectations from the public, a lot has been
initiated and completed intemally to operationalise the B-BBEE
Commission, while at the same time managing the expectations
from the public. From the ICT perspective, challenges are that we
may not have enough time for solutions architecture as we may
have to depend mostly on external service providers. We are
required to constantly review and re-prioritize our deliverables to
deliver more speedily. We are however up to the task, and look
forward to taking the B-BBEE Commission to the highest
operational level as a regulator,” Thomeas Mavangu, ICT Systems
Developer.

Indeed, the team has laid a solid foundation for the B-BBEE
Commission 10 now take its rightful place in the economy as a
catalysi for accelerated economic transformation in this couniry.
Although it aimed to operationalise on 04 April 2016, it received
the first complaint in September 20135,

It became clear that the team must attend to matters under
the B-BBEE Act even before the B-BBEE Commission
was established.

The team also conducted siakeholder engagements
during the establishment period to ensure that the role
of the B-BBEE Commission is introduced to critical
stakeholders. The Minister issued regulations on
6 June 2016, giving effect to the B-BBEE Act
provisions which allowed the B-BBEE
Commission to receive and investigate complainis.

With the cooperation and contribution of all economic
citizens in the public and private sector, the B-BBEE
Commission will make significant strides in getting the
economy of this country to transform. With the powers given in
the B-BBEE Act, and the requisite finamcial and humean
resources, it delinnely wall act against all those that engage in
fronting.

This certamly was a rewarding journey for the leam. As scen
above, the conmon sentiment expressed by them is that i1 was a
tough but exciting and fulGlling jouwrney. With this loundation, the
B-BBEE Commussion 15 sel 1o ¢cxcel in execuling ils mandaie.

he project put pressure on everyone in the organmization due

1o the tight timelines, so the team would not have made il a
suceess without the support of the Director General, Lione!
October, the Deputy Minister Meawandile Masina, and the
Minister, Dr Rob Davies,

L )

“The project ssure on everyone in the
organization due to the tight timelings, 50 the
teamn would not have made it a success without
the support of the Director General, Lionel
October, the Deputy Minister Mzwandile
Masina, and the Minister, Dr Rob Davies.”
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Introducing the role of the B-BBEE Referee

Background

he South African Constitution is hailed as one of the best in

the world, with the Bill of Rights in Chapter 2, but South
Africa remains one of the most unequal societies in the world.
Twenty-two (22) vears since we achieved democracy, 19 vears
since we adopted the Constifution of South Affica, 17 vears since
we passed the Employment Equity Act, and 12 years after the
passing of the B-BBEE Act, statistics still show that we are far
from achieving equality. Various transformational efforts were
made, but with no significant impact.

The 2003 B-BBEE Act did not provide for the monitoring of how
the B-BBEE Act is implemented, so il had no eeth, As a resull
serious corruption and fraud occurred through fronting, without
any legal consequence to the perpetrators.

The amendments in 2013 have created a provision for the
B-BBEE Commission as a regulatory body to oversee the
implementation to accelerate real economic
empowerment. Fronting is on top of the agenda as it

has derailed economic transformation.

Mandate

he B-BBEE Commission is created by section 13B with

T jurisdiction throughout South Africa. It must act
impartial and perform its functions without fear, favour or
prejudice, in the most cost-effective manner and in accordance
with the values and principles of the Constitution

The funding of the B-BBEE Commission is from money appro-
prigied by Parliament, and lawfully received from any other
source. Initially it will operate within the dt. The Auditor-
General 1s mandated 1o audit its fnancial records, but mitially it
will report as part of the du.

lis mandate in section 13F is monitoring and supervising the
implementation of the B-BBEE Act in the interest of the public,
which includes investigating violations of the B-BBEE Act and
imposing necessary remedies, promoting advocacy and

education, rescarching and analysing reporis to produce trends
and annual siatus reports on transformation, regisiering major
B-BBEE iransactions, promoling corporaie governance

and fostering collaboration between the public and the private
sector to advance B-BBEE. Penalties, including up to 10% of the
entity’s annual furmover and exclusion from doing any business
with government for a specified period, can be imposed in cases
of violation.

The B-BBEE Commission has work-sireams focusing on
compliance, mvestigations and enlorcement, rescarch, analysis
and reporting, relationship binlding/stakeholder relations and
adnmnistration o cover ils mandate, The arcas identified as
requiring urgent inlerventions are fromting practices and
cradicating fraudulent practices in the venification progess.

The B-BBEE Commission aims to ensure the effective,
consistent, and properly coordinated application of the Act, and
will simplify the requirements, issue clarifications, advice and
practice guides, for entities to achieve compliance.

Vision
An inclusive industrialised cconomy that is globally competitive
Mission

To facilitate the acceleraied productive implemeniation of the Act

Brand Promise
An inclusive economy for all, together

Although it sees its role like that of a referee in a sporting game,
it does not take it lightly given the scourge of fraudulent practices
in the B-BBEE space. [i will act harshly against perpetrators of
fronting practices.

B-BBEE Elements

L monitors all the ¢lements of B-BBEE, 1.¢. ownership 1o
I increase black equity ownership in existing and new enlitics,
manggement control 10 increase the number of black people in
decision-making and strategic operations of entities, enterprise
and supplier development o creaie new black owned enterprises
and suppliers across indusiry value chains for more jobs 1o be
created, skills development 1o develop the required technical,
professional and management skills for the economy, and socio-
economic development which covers any intervention that will
enhance empowerment,
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The Services Offered

ervices oflered by the B-BBEE Commission io
S stakeholders include dealing with complainis,
issuing writien clarifications within 5 days, issuing
an advisory opinion within 30 days, and facilitating
referrals for aliemative dispute resolution on relevant
matters. Stakcholders can make telephone enquiries,
and make requests for information sessions, meetings,
and presentations on B-BBEE matters, which the
B-BBEE Commission aims to respond 1o speedily.
It will endeavor to meet all umelines where
stakeholders have provided all the required
information.

Core Values

G iven practical challenges including lack of
proper corporate governance, fronting tendencies,
falsification of empowering credentials, misrepresentation
of facts to secure coniracts and quick fix solutions to
empowerment, all of which present a fertile ground for unethical
conduct in and outside the public sector, specific values have been
adopted to achieve the goal of operating a credible and effective
regulatory entity.

Conclusion

he B-BBEE Commission has a team of dedicated officials who will work with
stakeholders to implement measures to advance real economic transformation.

This includes monitoring interventions such as the Black Industrialist Programme, a programme to
‘provide funds io real black indusirialists, but prone to fronting, as well as the Equity Equivalent Invesiment
Programme, which provides flexibility for multinationals that have policies that make equity sale impossible 1o
comply. It further monitors the application of secior codes for proper alignment to B-BBEE objectives,

Entities can approach the B-BBEE Commission for prior advice on B-BBEE transactions before they are finalized, for
guidance and to prevent fronting practices.

Value 3: Impartiality Value 5: Accountability for all decisions
We act without favour, fear, bias or and actions taken by us
prejudice m  We uphold and respect all decisions

Value 1: An inclusive economy is our first
consideration u
®  Qur first priority and commitment

is our national economic interests
Our stakeholders are key to us
achieving our economic goals

Value 2: Open access and availability to all
economic citizens

We offer swift turnaround times
guided by our service standards
We offer fair and consistent redress
within the legislative parameters
We offer quick responses as we do
not own any red tape

We handle all matters objectively in
living our purpose

We respect confidentiality within
the law

Value 4. Consistency

We provide clear directions and
reliable guidance

\We provide decisions and advice
that is consistent

and actions taken by our entity
We trust all staff to serve
stakeholders diligently and
professionally

We take responsibility for our
actions

Value 6: Zero Tolerance for corruption
B We are committed to proper

EOVErnance

® We are transparent in all dealings
® We do not tolerate any corruption
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Liso Steto

The origin and context of the B-BBEE Act

In giving the origin and context of the B-BBEE Acl, we have
summarized a presentation made by Mr Liso Sicto, the Chiell
Director for the B-BBEE Unit at the Conference on Fronting held
on 29 March 2016,

In his preseniation, Mr Sicto stated belore getting into the
overview that those who say the B-BBEE Act is reverse racism
are wrong, as the basis for this legislation is found on “equality as
the full and equal enjoyment of all rights and freedoms™ to ensure
that the large majority of the country is included in the economy,
This is a fundamental principle in section 9 of the Constitution.

Mr Steto shared that the need to include all the people of the
country in the economy was identified already in 1998, leading to
the drafting of the B-BBEE Act as the legal framework required
to achieving economic participation by the black majority., It was
recognized further that an independent Advisory Council is
required 1o advise the President, which was appointed by the
President, and a Commission to oversee the implementation — a
part that has been missing until now.

The amendments in 2013 ook note of the mistakes that were
made along the way in implementing B-BBEE. The situation in
South Africa is quite unique in that B-BBEE aims to empower
the majority of the people who have been excluded from
participating in the economy. Therefore the instrument is
complex, and has been misconstrued by many.

O n reflection, it was clear that the initial legislation as a
whole was drafied to speak to the good side of the
economy, adopting a softer, non-punitive approach to
non-compliance. In assessing how the couniry has fared since
2003, the first Advisory Council recommended some changes to
the B-BBEE Act of 2003 to align secondary legislation to the
primary legislation. It was also necessary to apply the B-BBEE
Act consistently to achieve transformation; and as a result the
tmumping provision was used to address this aspect, given the
fragmentation over the years.

Importantly, the B-BBEE Comumission was 1o be ereated (o
oversee and monitor implementation of the legislation, and
provision was also made to miroduce offences and penaltics 1o
deal with the prevalent scourge of fronting and other violations.,

Further, amendmenis introduced the concept of the B-BBEE
verification regulator, an imporniant mechanism 1o ensure tha
what entities claim in terms of empowerment is indeed correct.
There are both good and bad practices to be found, despite

assurance statistics being signed off by verification professionals,

in terms of various provisions and in respect of sector codes,
The amendments now make provisions for deviations by state
owned entities within the regulatory framework,

T he amendments also helped to clarify the Minister’s powers

Every organ of staie musi take note of the good practice
guidelines governing the implementation of B-BBEE in their
general business practices, but should also have a means to ask
for approval for deviation should the need arise. This is aimed at
creating the iransparency and consistency that did not exist
before.

Mr Sieto emphasized the difference between the sector code and
the generic codes and indicated that sector codes must be applied
where an entity operates in the sector where there is a sector code.
Where there is a sector code, an entity cannot choose to be
verified on generic codes.

Sector codes are meant to recognize the unique features and
dynamics of a specific sector, in a way allowing for a transparent
deviation for the sector to apply generic codes. It must be
emphasized though that sector codes are not a license to create
sub-standard requirements that undermine the objectives of
B-BBEE.
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Businesses and orzans of state must use these codes in future to
report on their B-BBEE status, which must be aligned to financial
reporting timelines since B-BBEE forms part of the usual
business processes. Misrepresentation or providing false
information about B-BBEE status is not allowed, and is viewed
as fraud, which is linked to penaltics such as fines, imprisomment
and exclusion from doing business with government in future,

Mr Sieto siressed that B-BBEE cannoit be scparated [rom
government’s initiatives to create skills, create jobs and grow
industrics locally. Ultimately. it is not necessary only 1o ensure
ownership of businesses, bui to realize value from businesses,
resulting in money in the pocket for all the couniry’s people.
B-BBEE is about ensuring that black people also own the
productive assets of the country, and by increased skills
development that will lead 1o increased productivity.

He concluded by saying, “as a couniry we need to create black
businesses; we need to create new enterprises that would be able
to participate in the economy of the country. The private and
public sector, captains of indusiry and leaders, should all play a
role in this process.”

economy to allow the significant involvement of the majority of
its citizens, and to create capacity at all levels of the value chain
through ownership, management conirol, skills development,
enterprise and supplicr development and socio-economic

development. This is necessary o create an inclusive economy.

B-BBEE has faced many challenges over the years due 1o
incorrect interpretation of the relevant legislation and emergence
ol fronting practices. Government continues to develop new
methods that will speed up the process of  transformation.
Acceleration is critical as B-BBEE interventions should not last
forever.

The introduction of the 2013 codes, the Black Indusirialisis
Policy and the Equity Equivalent Invesiment Programme
enhances iransformation objectives, with provisions to curb
fronting within the privaie and public sectors. The 2013 codes are
more siringent compared to the 2007 codes and this is exacily
what South Alfrica needs 1o drive translommation.

*“The 2013 codes are more stringent compared to the 2007 codes and
this is exactly what South Africa needs to drive transformation.

B-BBEE, designed to
address economic boundaries
between black and white people

Sowhat is B-BBEE, is it a tick box exercise for entities to comply
107 Is it a gap for the so called tenderpreneurs to enier into the
market? Or is it a mechanism for private entitics to boast about
their B-BBEE compliance status? Actually, B-BBEE has a
deeper meaning to it which is sometimes interpreted by society in
a negative light.

B-BBEE aims to address the boundaries that exist within South
Africa for black individuals to partake fairly in the economy,
B-BBEE is implemented to transform the South African

he Black Industrialists Policy is a significant part of

government's broad industrialisation initiatives to grow the
industnial base, and mjeet new entreprencunial dynamism inlo the
cconomy, South Africa needs (his policy 1o broaden the number
of black entreprencurs. The policy aims 1o unlock the potential
that exists within the citizens of South Africa to become proud
business owners.

The Black Industnialisis Policy covers specific sectors within
South Africa, which include ocean economy, oil and gas, clean
technology and energy, mineral beneficiation, acrospace, rail and
auomative components, industrial infrastructure, information
commumnication lechnologies, agro-processing.

clothing. textiles/leather and footwear, pulp, paper and furnifure,
chemicals, pharmaceutical and plasues, nuclear, manufacuring-
related logistics and designated sectors for localization,




South Afiica also needs Forcign Direct Investment to grow the
economy and allow for job creation. Atiracting new invesiors
[rom abroad plays a significant role, especially within the tourism
industry.

Multinational entities that have global practices preventing such
entities from complying with the ownership element under the
2013 codes through the traditional sale of shareholding 1o black
South Africans have the opportunity of entering the Equity
Equivalent Investment Progranume.

The Equity Equivalent Investment Programme assisted by the
2013 codes provides a flexible mechanism to facilitate foreign
direct investment within South Africa wtilising aspects of
B-BBEE, This programme ensures that multinational entities are
nol excluded from the application of B-BBEE legislation,

The 2013 codes recognise other meaningful coniributions into
the South African economy instead ol a direct sale of equity,
referred 10 as Equity Equivalent contributions. The equity
equivalent contributions count towards the ownership element of
B-BBEE made by multinationals.

The value of the equily equivaleni coniributions is measured
against 25% of the value of the multinational's South African
operations or against 4% of the total revenue from iis South
Alfrican operations annually over the period of continued
measurement.

B-BBEE has come a long way since the 2007 codes and will
continue for the years to come until meaningful and measurable
transformation is achieved.

It is the dti"s mandaie to ensure that the B-BBEE legislation is
implemented and monitored accurately within South Africa,
hence the cstablishmenti of the B-BBEE Commission. The
B-BBEE Commission will close the gap that many entities have
exploited over the years.

Tlis article was contributed by Yuncal Padavachy
Deputy Director: B-BBEE Procurament, Trinsformation &
Venfication, the db
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Fronting, a threat to real
economic transformation
in South Africa

The B-BBEE Commission held iis first inaugural Conference on Fronting on 29
March 2016 at the Midrand Conference Centre, Midrand in Gauteng, with the
theme “Duo it right and lead from the Fronit on Empowerment”. The conference
is parl of the initiatives 1o improve compliance and change behaviour, and
aimed to create awareness of the B-BBEE Act, and specifically the scourge
of fronting.

Fronting is one of the practices that have become prevalent in South Alrica
since the 2003 B-BBEE Act, and has significantly derailed economic
transformation. Fronting seems 1o have become so normal that some
people appear to take it as a way of doing business in South Africa.
Sadly, it has become another barrier to economic participation by black
people. Fronting is fraud, it is illegal, and robs the economy of the

potential to create more jobs, alleviate poverty and achieve equality.

“Therefore, there is no policy debate on whether
South Africa should transform or not, but rather how
policies should be enforced to fundamentally alter the

structure of our economy.”
]

The Minister, Dr Rob Davies, and the Deputy Minister,
Mewandile Masina, who are custodians of B-BBEE and Black
Industrialist Programme, delivered the kevnole address and
opening address respectively, with messages of support by
Honourable Joan Fubbs: Chairperson of the Portfolio Commillee
on Trade and Industry, Edward Makue: Chairperson of the Select
Commitiee on Trade and Intemational Relations.

Others speakers were Makibinyane Lefadi: B-BBEE Advisory
Council, Mzwanele Manyi: Progressive Professionals Forum,
Polo Letek:s Identity Development Fund, Keith Levensteinr
EconoServ SA, Sisa Nishona: Enterprise Development Council
of SA, Mashego Ramagagy Companies Tribunal, Nomkhosi
Magwaz: Armscor, Thabo Masombuks: Construction Sector
Charter Council, Nomzamo Xaba: Empowerdex, Stuart Bartletr:
Independent Development Corporation, Maleka Malesela:
Commission for Employvment Equity, Lucky Phakeng, Takeover
Regulation Panel, Mduduzi Dlamini, National Empowerment
Fund, Liso Steto, BEE Unit of the dti, and Malebo Mabitje-
Thompson, Incentives Division of the dti.

The conference program had three panel sessions with the first on
“Identifying Fronting Practices’, the second on “Doing
Empowerment the Right Way™ and the third on “Lessons Learni
from B-BBEE Gone Wrong™. The sessions were focused on
practical examples in the application of B-BBEE, with clear
highlighis of unacceptable practices in implementation of
B-BBEE.

Opening address
In his opening address, Deputy-Minisier Mawandile Masina,

emphasized that this conference was the start of a campaign to
address fronting and that the time has come to lay charges against

any entities or parties that are involved in the practice of fronting.

Mzwandile Masina
Deputy Minister of Trade
and Industry

The
Consiitution
guaraniecs  all
citizens the right 1o
equality, and gave
Parliament the mandaie to
address  this  requirement
through affirmative action and
black economic empowerment.

Reflecting briefly on the history, Masina
stated that during the apartheid vears, black
people were systematically excluded from owning

assets that could generate valuable income, and that to
date South Africa remains one of the most unequal societies in
the world. Therefore, there is no policy debate on whether South
Africa should transform or not, but rather how policies should be
enforced to fundamentally alter the structure of our cconomy.

The pace of cconomic ransformation has been loo slow, as
basecling studics have shown, No significant progress could be
identified since 2003, Relfeming to various studies, he lamented
that 2013 reports showed that the percentage of black-owned
entities on the JSE is sill disappointingly low and that senior and
top management positions are still occupicd by while people at
above 60%, despite that there are more professionally qualified
black people.
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There was also a decline in the number of
black CEOs heading the Top 40 JSE listed
entities, The gap between the rich and the
poor 22 vyears into our democracy is just
unsustainable.

Fronting coniributes to lack ol
transformation, with some entities finding
crealive  ways 1o misrepresent  their
B-BBEE figures. The integrity and
credibility of the data that is used to issue
B-BBEE certificates will be on the
spotlight as one avenue that allows for
fronting. B-BBEE deals continue o be
structured with no real value fowing 1o
black sharcholders or beneficiarics, who
are used merely as a front for bidding

purposes.

People are invited to become part of
venfures at the point of bidding, and after
the contract is awarded one sees that their
roles change significantly.

Throwing blows at tokenism, Masina
stated that where black people have been
appointed, it is often to positions that have
little strategic involvement in the core
operations ol entities, denying the
opportunity  for South Africa o creale
black industrialisis. Industrialisis need the
know=-how and real skills on the operalions

‘We look forward to receiving the report on this
conference so that we can root out the ogre of

fronting™

and the sector concermed. Although these
practices have emerged since the B-BBEE
Act was enacted in 2003, the B-BBEE Act
did not have sufficient powers to actually
do anvthing about the practice of fronting,
The B-BBEE Commission has now been
established to monitor the implementation
of the Act, and to ensure radical
transformation of the economy,

overnment’s efforts to achieve
GE-BBEE have been frustrated to date,
but it is necessary o implement a package
of solutions that are real and practical to
transform the economy.

Industrialization and specifically the
creation of more  black  industrialisis
throughout the South Alfrican economy arce
necessary mechanisms to create a
sustainable economy, which the B-BBEE
Comrnission will also monitor,

Access to markets is another problem that
the B-BBEE Commission will address by
monitoring  parameters set for state-

owned entities in the B-BBEE Act to create

markets for black-owned businesses, to support these suppliers and
businesses,

Masina concluded by saying B-BBEE is a valuable building block io
create an inclusive economy and 1o eradicate poverty at all levels,
[t is time for the people managing our entities 1o move from their
iop-seats, and begin o connect with the employees in their
organisations,

Management structures should invest in the employees
that make a contribution to their business value chains,
not only for economic and social transformation, bul
for better economic growth. This conference, he

emphasized, should be the beginming of the end of
[ronting practices.

Dr. Rob Davies
Minister

Keynote address

n his keynote address, the Mimster
I said fromting 15 one of the most
pernicions abuses of B-BBEE,

The reason why an entity might do
this 15 lo access some benelil (o
which i 1s not entitled, or lo
creale a false perceplion aboul
ilselll The problem is that
entitics  who  misrepresent
themselves through
fronting invariably take
some benefil away [rom
those who should benefit

from

B-BBEE. Ofien the
purported
beneficiaries

of B-BBEE
transactions
receive far less
than they were
supposed 1o reccive
when the real benefits of
ownership and opportunities
for ciipowerment are not
realised.

He stressed that fronting has become
more involved and complex over the years.
Fronting is being facilitated by a range of
consultants, advisors and businesses, despite the
fact that it is a form of fraud that is actionable in
terms of the laws of the couniry. the dti has discovered
that it is difficult to detect and prosecute people guilty of
fronting under the common law. “For this reason, the
B-BBEE Act as amended in 2013 established the B-BBEE
Commission, which is empowered to work with law enforcement
agencies to prosecute fronting. We also appointed an Acting
Commissioner, who has set up an office which is already receiving and
processing fronting complaints”, added Minister.




He further
alluded to the
appoiniment of the
ownership advisory 1ask
team, which had been looking ai
a number of issues relating 1o fronting
and abuses ol ownership arrangemenis. This
1ask team has already done considerable work and
should be in a position to report in the near future. Their
work will inform the work of the B-BBEE Commission as well
as lurther legislative amendments, where necessary.

Mew codes were published to empower people to become real
players in the economy, by addressing issues like skills
development and expansion of markets for both small and big
entities. The B-BEEE Commission will continue to look out for
incidents of fronting arising from the implementation of the
codes.

“Broad based empowernment schemes have the advantage of
bringing commumnities and workers inio an empowerment
relationship, and therefore we have 1o make sure that the people
who should benefit are not disadvaniaged through fronting. We
continue to provide a facility for multi-national companies o
engage in B-BBEE deals through the equity equivalent
investment programme; the IBM deal comes 1o mind. We look
forward 1o receiving the report on this conference so that we can
root out the ogre of fronting.” the Minister concluded.

It is expected that conference will be an annual event 1o

complement the B-BBEE Commission’s outreach and awareness
programme.

Making B-BBEE part of
the strategy could prevent
fronting practices

[ntroduction

One threat o achicving real economic transfonmation is the hil
and run approach o B-BBEE., which locusces on ticking the box.
Basically B-BBEE gets attention only when there is an upcoming
government project, and forgotien immediately alter the contracl
or concession is awarded.

B-BBLE initiatives have taken a quick fix approach that many
consultants have staried offering 1o structure quick, siress-less
and less inconveniencing B-BBEE initiatives. 1T the B-BBEE
initiative is conceived merely for a contract, quality will
inevitably be compromised, and therefore it will not be
sustainable.

B-BBEE must form part of the sirategy of the entity and as with
all strategies, a SWOT analysis and risk assessment must be
performed to ensure that quality, impact and sustaimability are not
compromised. A proper plan for implementing B-BBEE nwst be
produced and monitored.

Accounting officers (CEOs) in enfilies are accountable to their
boards for implementing the strategy and plan. Reporis on
B-BBEE should therefore be regular. A scorecard is merely a ool
io help the entity 1o measure how it is doing against its plans for
B-BBEE, but other entitics have only leamned 1o master the
scorecard, feeding false figures to achieve a false B-BBEE siatus,
which is illegal,

A proper B-BBEE initiative cannot be achieved if done on the
sidelines of the entity straiegy, especially if fully ouisourced io
third parties with no involvement of entity management in the
process.

Bad Trends in B-BBEE initiatives

led rends that have emerged on B-BBEE initiatives involve
merely including black people as directors or shareholders
on paper, creating trusts and collective ownership schemes with
economic benefits locked for vears, funding amm’s length
intemship program for black unemployed graduates now that
entities can spend on non-employees, or puiting money in some
off-the-shelf enterprise development scheme with no
involvement of the entity.
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The same patterns exist, whether the initiative involves black
people of high or lower social class or educational level. Black
sharcholders are siripped of basic minority proiection righis;
denied access 1o sharcholders or board meetings and financial re-
cords, not being paid any dividends but merely salaries where
they are lucky, or dismissed from entities for questioning the
B-BBEE initiative that they are part of, the list is endless. The
common feature in these trends is poor corporale govemance
and blatant abuse of black people while the entities reap the ben-
efits from contracts awarded using their names.

There are common consiraints that make some of these black
people vulnerable as well. The inability 1o raise funds 1o acquire
equity creates the imbalance in the bargaining power, with the
majority sharcholder dictating terms. In the case of employees,
most don’t know what it means to be a shareholder, and at times
even if they are skeptical, the power imbalance makes it
impossible to question the employer for fear of losing their jobs,
especially where workers are not organised or there s no ¢fTee-
live union,

In schemes relating o enterprise or supplier development, as
mosl black owned entitics stll battle with markel access, they
tend 1o view the scheme as a Favour and accepl terms and
conditions that are not favourable. It also does not help that
mostly advisors on B-BBEE initiatives would be those of the
enlity or majorily sharcholders.

Therelore, the imbalance in negotiating B-BBEE transactions
perpetuates the abuse and fronting, I B-BBEE is strategic 1o the
entity, clearly choosing the right initiative o implement would
be a priority over linding the weaker pariners o include in the
B-BBEE initiative. The least said about community schemes the

“Dumping funds into a scheme that has not been well thought
of; that has no link whaisoever to the enierprise or supplier
development scheme, undermines the objectives of B-BBEE.”

better, as some can’t even distinguish between charitable
gestures by an entity and being a shareholder as a community
trust, creating a perfect platform for abuse,

Creative structuring of B-BBEE initiatives is ofien with the eye
solely on the government coniract or concession, not 1o benefit
or empower. Afier the contract is awarded, many black share-
holders somehow exit without even selling their shares, directors
are resigned from the entity and some employees get fired, with-
out any economic benefit despite them being used 1o secure the
coniracts. Where entities do not succeed o frusiraie the black
people out of the entity, they keep them in lengthy and tedious
legal processes in courls to exhaust them financially towards
lorced exi.

This is why it is important for the B-BBEE Commission to work
with government entities and departments to monitor the status
of the entity awarded the contract or concession prior and after
the contract or concession. Cancellation clauses in the
government coniracts must be sirengthened to align to the
B-BBEE Act, to allow cancellation of these awards where
fronting is found.

AC1527236

focus on quality initiatives
that can be sustainable to make the
required impact in the economy. Where
an entity has a proper sirategy and plan with
largets, there is no need to manipulate figures, or (o engage
in fronting.

Expenditure Dumping

here are entities that plainly do not have a strategy or plan
T on how they will spend the funds towards skills
development, enterprise and supplier development, or for socio-
economic development. This leads to what we can refer o as
cxpenditure dumping. The lunds available in this country [or
these three areas flowing from the requirements of the codes
could change the profile of this country, if used properly.

All elements of B-BBEE are important, and linked to maximize
the impact. For instance, skills development must enhance
employability, promotions and entrepreneurship, amongst other
things, without a proper plan this can’t be achieved. Most black
graduates remain without jobs even after going through these
skills development programs. There are even black matriculants
that have no access to technical or higher leaming education due
to lack of funds.

The same goes for enterprise and supplier development schemes.
Many adveris claim 1o help create these for entities so they can
claim full points. Once created obviously funds flow into the
scheme, but are likely to end up with intermediaries, with little
benefit to black enterprises/suppliers. It is this element that should
develop entreprencurs to be viable suppliers, and create jobs.
With the recent unemployment statistics sitting at 26.7%
according to StatsSA, these new suppliers could absorb many of
these unemployed young people.

Dumping funds into a scheme that has not been well thought of,
that has no link whatsoever to the enterprise or supplier
development scheme, undermines the objectives of B-BBEE,

Conclusion

he B-BBEE Commission aims to provide the necessary
Tguidancc but will monitor B-BBEE initiatives through the
register of ransactions il will keep, and where not on the regisier,
through cooperation with govermment entitics, 1o ensure that
B-BBEEE initiatives do not trivialise the objectives of B-BBEE.

Further, the B-BBEE Commuission will advocale for a more
strategic deployment of the available inancial resources lowards
the intended objectives 10 make an impac.

The country has less than 15 vears 1o achieve the 2030 vision in
the NDP, and it is time that the implemeniation of B-BBEE is
done with these goals in mind.
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Gaps in the verification process expose the economy
to fronting

In the complaints received by the B-BBEE Commission, fronting
and fraudulent practices in the verification process comprise the
highest number, together accounting for over 70% of the
complaints received. Information from the market also indicates
the apparent manipulation of the verification process in the
issuing of B-BBEE centificaics.

It is worrying that at times one entity is issued with two differem
verification certificates, with different levels for the same
measured period, sometimes exactly the same points and levels
for different periods. Others are issued wo entities without the
actual verification, which includes interviews. These are
certificates  submitted 10
various government
entities for bidding,
concessions or  licensing
processes.

The seminar for Verification Professionals was held on 28 June
2016, at Birchwood Hotel and Conference Centre in Boksburg
and was attended by almost two hundred (200) B-BBEE
practitioners, which included verification professionals,
consultants and advisors.

The integrity of the verification process is directly linked 1o the
practice of fronting in that the verification process should ideally
assist to detect and repont fronting to the B-BBEE Conmission.

The verification process ought to give assurance to all that claims
made by entities regarding their B-BBEE status are indeed
correct. It is however
compromised by

*...fronting and fraudulent practices in the verification unscrupulous
process comprise the highest number, together

professionals who cul
COTTIETS,

accounting for over 70% of the complaints received.”

This makes one 1o
question how many
tenders, licences or
concessions have been awarded based on these false B-BBEE
cerlificates. The B-BBEE Commission will soon be able to
answer s question as 11 has a mandate 1o mvestigate these kinds
ol practices.

Given its concem aboul the integrity of the venfication process,
(he B-BBEE Commussion orgamised a seminar 1o engage with the
vernficaton mdustry, The B-BBEE Conmussion also sought 1o
mtroduce isell o the market, and clearly outling is role as the
regulator for B-BBEE.

Verification professionals
are  currently  regulaed
through IRBA for
approved auditors and through SANAS for non-auditors. Some
professionals are registered under both IRBA and SANAS,

There are processes that verification professionals should follow
1o ensure that the verification 15 conducied properly. For mstance,
1t 15 common cause that before black sharcholding s recognised,
specific questions must be asked o conlinm if indeed the black
person owns such sharcholding, the extent of the debt, il any in
relations 1o the shares, amongst others,
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Complaints received however
point 1o possible flaws in the
verification process, which are a major risk
for economic transformation as it appears fronting
is allowed to occur under the watch of verification
professionals,

Most black sharcholders and employees in the fronting
complaints received allege that they have never been questioned
or interviewed by the verification professional, despiic the
entitics being issued with verilication certificates. What is cven
scary is the allegation that employees had been made
sharcholders without their knowledge, with the entity being
recognised for such sharcholding in black hands, albeit on paper.
The question is again, who verificd the entity, and why have they
never confirmed with these so-called black sharcholders?

In the stakcholder engagemenis the B-BBEE Commission held
with organs of state and public entities, most echoed the same
concern in that they are unable to confidently rely on the
B-BBEE certificates they receive during bidding, licensing or
CONCEssion processes.

It is also alleged that there are even people that are not accredited
verification professionals who
issue B-BBEE certificates,
hence the need to urgently
intervene to curb this fraud.
This means government
departments and public entities

based on false information, which in a way could render the
contracts concluded invalid. The B-BBEE Commission aims to
pursue cancellation of contracts found to have been awarded on
false information or misrepresentation.

he B-BBEE certificate issued by a regisiered verification

professional must be reliable, and worth the paper it is
written on. The information in the B-BBEE certificates is critical
as it is used by the country to measure the level of transformation.
[Tt is incorrect and false, so is the transformation picture of the
couniry. It is against the B-BBEE Act for verification
professionals to issue certificates based on false information, and
certainly where they fail to follow steps in verifying such
information,

It is also illegal for any verification professional 1o issuc B-BBEE
cerlificates based on generic codes where the entity measured
operates within the sector that has a sector code gasetied by the
Minister for implementation, This kind of manipulation ol the
application of codes allows for issuance of lalse certificales,
which is fronting,

Awarding poinis 1o entitics without conducting the actual
verification, but merely confirming the claims made by the entity
deleats the purpose for independent verification of claims, and
suggesis that there is no point in having this process as it provides
no assurance al all in such cases,

Instances  have
been noted where some
verification professionals issue B-BBEE

certificates to Exempied Micro Enterprises when the codes
clearly state that only an affidavit is required for these entitics,
unless they choose 10 be measured using the Qualilying Small
Enterprise Score Card 1o maximize their points and move 1o a
higher recognition level, The continuation of this praclice
undermines the spiril and purpose of the Act and should ccase
with immediate ¢fect. The policy rationale for exempling
smaller enterprises is 10 reduce the cost of compliance and
regulatory burden on their part, and the codes must be
implemented accordingly,

Other verification professionals have argued that some
government enlitics and public

I _!liliCS refusc 0 accept the
“The policy rationale for exempting smaller enterprises is
to reduce the cost of compliance and regulatory burden on
their part, and the codes must be implemented
accordingly.’

may be making decisions

aflidavits, thus disadvaniaging
the exempled entities
concerned, basically arguing
that’s the reason they issue
B-BBEE certificates to these
exempted entities, The Office
of the Chief Procurement Officer in the National Treasury has
issued specific instructions in this regard, Therefore any person
alleging that govermment entities reject affidavits must report
such to the B-BBEE Commission for intervention. Continuing to
issue B-BBEE certificates to exempted entities clearly
undermines the codes, and gives the impression that the aflidaviis
provided for in the codes are sub-standard, and not acceplable.

Fronting practices are sometimes difficult to identify without the
necessary inguiries that should be made by a verification
professional in respect of each aspect of B-BBEE claimed by the
entity. The verification siage is the first point of identifying and
stopping fronting, and il compromised, renders the process futile
and unnecessary.

Verification professionals have the obligation to report fronting
practices o the B-BBEE Commission, which has the power 1o
investigate the practices. Further, where verification
professionals have failed to report fronting practices, or have
aided enfities to circumvent the Act, the B-BBEE Commission
will on its own initiate investigation against them. This is the part
of the functions of the B-BBEE Commission that should see
unscrupulous verification professionals being de-registered,
prosecuted and not allowed to practice in this space ever.
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Verification professionals highlighted the need for clarifications
on the codes, cerainty regarding the process given the imminent
exit of IRBA, and appealed for the introduction of a single
standard for the verification process. These are matters that the
dti responded to and that the Minister will provide guidance on in
due course. The indusiry expressed the need to ensure integrity in
the verification process 1o advance transformation.

The B-BBEE Commission aims to continue engaging with
verification professionals in order to identify fronting practices
carlier and eradicate them.

As indicated, the investigative resources of the B-BBEE
Commission will focus more on rooting out fronting, and
ensuring that the flaws in the verification process do not continue
to create the fertile ground for fronting.

The B-BBEE Commission appreciated the level of engagements
with the industry, and looks forward to working with them in
enhancing the integrity.

How contractual

matters could fall
foul of the B-BBEE Act

Section 13B of the B-BBEE Act establishes the B-BBEE
Commission 1o oversee, monilor and ensure compliance with the
legislation. The main aim of the legislation is 1o ensure
advancement and promotion of cconomic (ransfommation of
black people through the five (5) B-BBEE clements which are
ownership, management control, skills development, enterprise
and supplier development and socio-economic development.

Typically entitics who want a quick way out would target own
employees and help them to set up their own businesses or
identify existing black businesses that could be groomed to
supply goods or services required for points under enterprise or
supplier development.

“The fact that these contracts are concluded
fraudulently or under duress will also fall foul of the
basic elements for a valid contract.”
L

Some entities would make their employees sharcholders and
allocate a number of shares to them for purposes of gaining poinis
under the ownership element,

Under nommal busingss trading  conditions a supplier and
recipient! procurer ol goods or services will enler inlo a service
level agreement or contract 1o agree on terms and conditions, like
payment, quantity and type of goods 10 be delivered, delivery
schedule, contract duration, cic.

Similarly for shares, a sharcholders’ coniract would be entered
into 1o articulate the deiails such as the number of shares, ihe
rights attached to the shares, the price for the shares, the

frequency of dividends, nomination of members 1o the board,
ele.

These terms will guide the relationship and would assist in
providing recourse when a party is no longer able to deliver or
contravenes the contract tenms,

he legal dictionary defines a contractual agreement as “an

agreement with specific ienms belween (wo or more persons
or entities in which there is a promise o do something in refum
for a valuable benefit known as consideraiion. Since the law of
coniracis is ai the heari of most business dealings, i is one of the
three or four most significant areas of legal concern and can
involve variations on circumstances and complexities. The
exisience of a contract requires finding the following factual
clements: a) an offer; b an acceplance of that offer which resulis
in a meeting of the minds; ¢) a prommise to perform; d) a valuable
consideration (which can be a promise or payvmeni in some form);
€) a time or event when perfonmance must be made (meet com-
mitments); f} terms and conditions for performance, including
filfilling  promises; g)  performance.”  (hiip:/legal-
dictionary.thefreedictionary.com/Contractual agreement).

Competent parties are encouraged to enter into contracts that are
equitable, valid and enforceable where they would be bound by
lerms o which they have agreed 1o, and should ensure that these
contracts are nol eniered 1o through duress, fraud or undue
mfluenee,

Sadly most contracts that have been sent 1o the
B-BBEE Commission by complainanls scem
devoid of the important ¢lements for a valid
contracl.
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Contracts eniered into fraudulently exist where signatures are
obtained lraudulently or where the purpose ol obtaining the
signaiure was not explained properly. A typical example is the
employer and emplovee situation where the employee is illiteraie
or semi-illiterate and his'her signature is obtained under lalse
pretenses, and the employee ends up being registered as director
or shareholder of the entity for B-BBEE compliance without the
corresponding economic benefits such as dividends. In some
instances employees are misled to believe that they will be
assisted to create an enterprise that will be a beneficiary of the
entity’s enterprise development programme, and they end up
being strategically ‘retrenched’.

uress occurs, for instance, in circumstances where an
D employee is threatened with termination of service,
demotion or withholding of salaries, knowing well that he/she is
desperate and cannot afTord 1o lose the jobs, and where threats
and’or intimidation are the order of the day in the workplace. In
practice such employees would be required 1o sign documents
that are not explained to them, with no advice or protection at all,
especially in entities where workers are not unionised. These
employees are often made shareholders of the entity for the entity
to get higher equity points for B-BBEE.

These types of contracts would fall foul of the B-BBEE
legislation as they are intended to mislead, falsify and obtain high
levels of B-BBEE scores illegally without providing benefits to
the B-BBEE beneficiaries, and for using the black employees for
fronting purposes and not the advancement of B-BBEE. The fact
that these contracis are concluded fraudulently or under duress
will also fall foul of the basic elements for a valid contract.

Some contracts would include exclusivity, such as barring the
supplier from dealing with another competitor while the contract
15 stll running, While the contract may have all the elements for
a valid contract, with mutually benelicial goals, depending on the
nature of the markel some ol these contracts could fall foul of the
Competition Acl 89 of 1999, as amended.

The Competition Act establishes Competition Commission 1o
imvestigate, control and evaluate restrictive practices and abusc of
dominance, Chapter 2 of the Competition Act stipulates
specifically the wypes ol agreemenis and conduet that could be
deemed 1o be anti-competitive,

Section 3(1) of the Competition Acl prohibils agreements
between firms in a verlical relationship if that agreement would
have the elfect of substantially preventing or lessening
competition in a markel. Further, section 8 of the Competition Act
prohibits the practice of exclusive dealings by a dominant firm,

Typically, an empowered entity might emier inlo an exclusive
dealing arrangement with a black owned entity 1o the exclusion
ol its other competitors. This would assisi the empowered entity
lo increase or improve its B-BBEE sianding whilst also providing
a platform 10 a black owned entity o enter markets that might
have been inaccessible belore,

However, when eniering into this exclusive dealing arrangement
both entities (empowered and black owned) must ensure that
their conduct would not cause harm to competition and should be
for a limited duration until the black entity is able to compete on
its own having acquired or opened up other markets,

These contracts would have a duration and termination date,
which may or may not be renewed. Where a coniract is not re-
newed, this cannot be said to be in coniravention of the B-BBEE
Act, unless there is clear indication that the benefiis due to the
black owned entity were not received during the duration of the
contract, whilst the empowered entity benefited from higher
B-BBEE levels for dealing/coniracting with a black owned entity.

Thus, before approaching the B-BBEE Commission with
possible contravention of the B-BBEE Act, vou need 1o ascertain
whether a matter is merely a coniractual dispute or whether it has
a bearing on any of the five elements of B-BBEE. Also, when
entering into any contract, ensure that while advancing B-BBEE
the contract does not affect competition negatively without any
acceptable justification.

Also note that getting employees to put their signatures for equity
or enterprise/supplier development contracts under false
pretenses, duress, or undue influence will affect the validity of the
contract, and will be in viclation of the B-BBEE Act.

This article was contributed by Busisiwe Ngwenya of the
Compliance Division of the B-BBEE Conumission
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Activity Report

As indicated, the B-BBEE Commission started receiving requests for information, advice, clarification, meetings, as well as complaints to
consider under the B-BBEE Act, before it was even established. The regulations to guide the process for handling and investigation of
complaints had not yet been prescribed by the Minister, so the powers were limited in respect of dealing with complaints.

The Minister has since issued regulations which came into effect on & June 2016, and all complaints received are now under
consideration in terms of the procedure outlined. The following graphs provide a summary of the activities of the B-BBEE Commission
for the period ending 30 June 2016. Once decisions are made on complaints, such will be summarized and featured in the form of articles
in this publication to better inform our stakeholders.
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Graph 1: Complaints, written clanifications and advisory opinions (source: B-BBEE Comimission)
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Graph 2: Complaints per type (source: B-BBEE Commission)
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Graph 4: Meetings held with stakeholders (source: B-BBEE Commission)




Notices and Updates

The Minister published regulations which came into effect on & June 2016 under Government Gazette Number 40053, The regulations
outline processes for complaints, exemptions, deviations, filing of documents, submitting reports, amongst other things.

Events

The B-BBEE Commission held the following activities, and the full details can be obtained on the website:

29 March 2016 - Conference on Fronting at Midrand Conference Centre, Gauteng.

28 June 2016 - Seminar for Verification Professionals at Birchwood Hotel & Conference Centre, Gauteng.




Delegaies of conference on froniing

Honourable Joan Fubbs Dr Ria Nonyana-Mokabane

Chairperson of the Portfolio Committee on Trade and Industry Chief Director Legislative Drafting of the dti.




Seminar for Verfication Professionals

Mokgadi Rameetse
of SANAS, addressing
Verfication Professionals

Seminar for Verfication Professionals

Seminar for Verfication Professionals




Contact Details

the dti Campus
77 Meintjies Street, Sunnyside
Pretoria, Gauteng, 0002
Private Bag x 84, Pretoria, Gauteng, 0001

Tel: +27 (0) 12 394 1535 Fax: +27 (0) 12 394 2535
E-mail: MRamare@beecommission.gov.za
Website:www.bbbeecommission.co.za

Editorial: compiled by B-BBEE Commission
To send any feedback/comments or to subscribe to The Whistle, please send an email to
newsletter@beecommission.gov.za
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a member of the dti group

Disclaimer: All publications are made available purely for educational and awareness purposes, and in specific
instances as directed by the Act. All care is taken to ensure that publications are correct and accurately reflect

the legislation. Should there for any reason be a difference or contradiction between the content of our
publications and the legislation, the user must always revert to the legislation.
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